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INTRODUCTION
It is probably an understatement to say that the shape of medical litigation has changed greatly over the past century. This change has been driven by advances in medical practice, developments in the law, and -importantly -the shifts in our views on medical litigation and the processes by which it is conducted. One such shift is the court's power to appoint medical assessors. This power was introduced in 1993 (in Act 16 by way of inserting s 10A into the Supreme Court of Judicature Act [Cap 322, 2007 Rev Ed]), but has gained popularity only more recently. Perhaps, it is partly due to this that doctors, lawyers and even judges are not entirely clear on the role that a medical assessor should play. I hope to shed some light on what the possible roles and responsibilities of a medical assessor are, what an assessor can expect of the court process, and what skills or qualities he or she ideally should have to assist the court.
'ASSESSOR': A CLARIFICATION AS TO ITS MEANING
To begin, I should clarify that the title "assessor" does not imply any decision-making powers.
(1) Instead, the word originates directly from the Latin assessor, meaning a counsellor, an assistant, or a person who sits with another to give advice. In the judicial context, it denotes: "a person who, by virtue of some special skill, knowledge or experience he possesses, sits with a judge during judicial proceedings in order to answer any questions which might be put to him by the judge on the subject in which he is an expert." (2) With that out of the way, I will now turn to the potential roles of a medical assessor.
THE ROLE THAT AN ASSESSOR HAS PLAYED IN THE COURTS THUS FAR
I mentioned that the role of a medical assessor is generally not very well understood today. This may be because its use has gained traction only in the past few years. Second, this may also be due to the fact that there are myriad contexts in which medical litigation arises, and what the judge requires from an assessor varies from case to case. I am told by a brother judge that it can even be difficult to tell how useful an assessor's counsel will be before the trial begins. Third -and I think this bears a correlation to my second point -the legislation provides very little guidance on what an assessor can or cannot do. In this regard, the Rules of Court only state that the assessor shall assist the Court in dealing with a matter in which he or she has skill and experience, and shall take such part in the proceedings as the Court may direct. (3) Beyond that, there are no signposts.
Thus, I know of a judge who has used his assessors as "private medical experts" in the sense that the assessor helps him understand the issues and the evidence both before and during the trial. (4) In the accounting context, another judge has asked the assessor to prepare an independent opinion after having read the expert reports from both sides, and to help formulate questions or point out shortcomings in the expert evidence. (5) In the context of a patent dispute, one judge dispensed with experts on a certain issue and instead asked an assessor to conduct certain experiments and produce a report based on the results. (6) The experience in other jurisdictions varies. Within the Commonwealth, the assessor's role is most open-ended in the United Kingdom, where the Civil Procedure Rules are framed in terms similar to our Rules of Court in that they provide that the assessor shall take such part in the proceedings as the court may direct. However, the rules go on to specify that the court may in particular require the assessor to attend the trial, prepare a report on any issue in the proceedings or advise the court on any such issues.
(7) A commentator has identified four possible roles of an English medical assessor: tribunal member; court expert; court officer; and scientific adviser. (8) The Canadian and American assessors are essentially scientific advisers, (9) while the Australian assessor appears to be a combination of tribunal member, court expert and court officer.
WHAT ROLES, RESPONSIBILITIES AND IDEAL SKILLS SHOULD A MEDICAL ASSESSOR HAVE? A medical assessor's roles and responsibilities
In Singapore, there are as yet no detailed rules on how the court should conduct its proceedings with assessors, though this is something that is currently under active consideration. In the present context, the role an assessor plays will depend very much on the dispute at hand, and more precisely, on the assistance that the judge desires. Generally speaking, however, I think a medical assessor in Singapore can expect to find himself playing the role of a scientific adviser. In short, he assists the judge to come to grips with material that is beyond his usual range of expertise. (10) Given that he occupies a special position in the judicial process, there are two house rules as far as the lawyers are concerned. First, the assessor is not an expert witness and is not offered for
The role, responsibilities and essential skills of a court-appointed medical assessor Judith Prakash, LLB(Hons) examination by either party, (11) and for this reason, he should not be giving evidence but merely helping the judge understand the evidence being given. (12) Second, the assessor renders advice that is likely to affect the judge's decision even if he does not have decision-making powers. In view of this, the parties should know what he has told the judge and be given a chance to respond to it. (13) With this in mind, I will now suggest five possible tasks which an assessor might find himself performing, and the safeguards that parties can generally expect in relation to these tasks.
First, the assessor will almost invariably be required to prepare at an early stage by reading the expert opinions and the relevant medical literature in preparation for trial. This means the assessor should understand the facts that are being contended and more importantly, the technical issues that may have to be decided by the judge. This means that parties should conduct their first pretrial conference with a judge at an earlier stage of the proceedings to determine whether and when an assessor is needed, and to coordinate trial dates if the assessor is required to sit in when the experts are scheduled to give evidence.
The assessor will often be asked to sit in for the trial, at least when technical evidence is being given. His second responsibility, therefore, is to be there for the judge to consult, either during the trial proper or before the trial. He can help the judge to understand the technical issues, to understand the effect and meaning of technical evidence, especially when the experts are being examined. He can also advise the judge as to the proper technical inferences to be drawn from proved facts, the shortcomings of an expert's opinion, or the extent of the difference between apparently contradictory conclusions. (14) One important way in which he can be actively involved is by suggesting questions for the judge to pose to an expert witness with a view to testing that witness's view, to making plain his meaning or even to simply obtain an articulated basis for his opinion. It may even be possible for an assessor to directly pose questions to a witness. Although there are opinions to the contrary, for my part, I see no objection in principle, provided the judge is comfortable with it (and understands the questions).
(10) (Contra Dickey.
) There are also different schools of thought on whether the assessor should be permitted to retire with the judge, but it seems to me that the better view is that communications with the judge should take place in open court. (15) If the assessor's core mandate is to help the judge understand and form a view on the parties' evidence, it is hard to justify in principle why this advice should be conveyed privately even if it is convenient to do so. Perhaps, if the judge and assessor do spend time together in conclave, it would be desirable for the assessor to inform the parties at least briefly of what was advised.
Third, when the judge is preparing for the trial, the assessor may be required to act as his consultant or tutor. The assessor could be called upon to help the judge understand the technical issues and evidence, or to give the judge a general introduction to the field of study and to provide the "medical and scientific background and context which expert opinions may often assume without spelling out in detail". (10) In appropriate cases where a judge is at home with the broader subject area, it is possible that the assessor might be involved only at the pre-trial stage, acting as a tutor to equip the judge with the knowledge required to handle the matter without further assistance. (16) This may happen more often in the accounting or engineering context than in the medical context. However, in the interest of transparency to the parties, any advice rendered or other training literature used in this period should be disclosed to the parties so they may make submissions on its content if they deem fit.
Fourth, the assessor might act as a court officer in the sense that he might be expected to assist the judge or the assistant registrar at pre-trial conferences, or preside at the meetings of experts. This could be done to help the lawyers or the experts reach agreement on certain issues, or to refine the issues being disputed. I imagine that this will be helpful to the court especially at the pre-trial stage, because that is often the time when the court is least familiar with the technical issues and evidence and where the area of disagreement is the largest.
Finally, after the trial, the assessor may be called to advise the judge based on the evidence that emerges. This could either take the form of informal oral advice or, in certain cases, a written opinion at some point in time. It would not be altogether surprising to ask for a written report given that the court may realise that it requires a more formal report over the course of trial. However, the preparation of a written opinion is sometimes considered more properly the province of a court expert, who would be offered to counsel for examination. Accordingly, more safeguards must be observed here, and in this regard we can borrow from the English and Canadian practice. In the ideal case, the range of topics on which advice might be sought from the assessors should be canvassed with counsel before closing submissions at the latest. Ordinarily, the judge's questions to the assessor should not stray outside these boundaries. These questions -and any answers or advice that the assessor may give -should be disclosed to counsel before any judgment is handed down. (Contra Dickey, (2) which suggests that a judge is not obliged to disclose to the parties any oral advice rendered by the assessor.) Counsel should be given the opportunity to make submissions on whether the assessor's advice should be followed. The interests of transparency, on one hand, and proportionality and finality on the other will guide the judge as to whether this process should be repeated after the judge and assessor have considered the parties' submissions and any suggested further questions. Accordingly, unless the judge, in his discretion, thinks it appropriate to disclose them to counsel before the judgment is finalised, any further answers will simply be recorded in the judgment, together with the judge's decision as to whether or not to accept the assessors' advice and his reasons for doing so. (17) The skills and qualities that a medical assessor should have
In view of these roles that an assessor may play, I will now discuss some skills or qualities that I think will make him or her of great assistance to me and my colleagues.
First, it would be helpful for the medical assessor to be a bit of a lawyer. If he understands some rudimentary legal concepts, such as the burden of proof, and the elements of the tort of negligence, he can then understand the context in which the dispute arose, and he can frame the questions and his advice, and perhaps direct the parties' experts in a way that suits the substance of the legal analysis. If he understands his role (as opposed to the role of experts), he will also be more aware of what he may say and what he may not.
Second, the assessor should be able to think like a researcher. He should be able to identify the flaws, limitations or shortcomings in the experts' medical opinions, and he should be able to test their strength by formulating the appropriate questions. He should also be able to explain how the conclusion is affected if certain premises are changed. Some doctors who have appeared before me, albeit as expert witnesses, have insisted that their premises are "correct" when the judge has already said that he or she rejects it. The consequence of this is often that their opinion becomes unhelpful and the court then faces a gap in the evidence. It would be an added bonus if the assessor can think on his feet as the evidence develops organically in court. The "right" questions to ask depend on the evidence that is being given in court, and it would be helpful for evidence to be clarified as it is given.
Third, the assessor should also be like a teacher. He should be able to educate the judge appropriately on the area in which he is an expert and which is required for the judge to dispose of the matter at hand. Ideally, he should also be able to highlight matters that are easy to misunderstand or often misunderstood, or even better, identify and correct any specific misunderstandings that the judge may have of the technical concepts. He should also be able to clearly articulate the basis for his opinion.
CONCLUSION
I have shared some tentative views on what a court-appointed medical assessor can expect to do, and how lawyers and judges can expect proceedings to be conducted in that light. However, there are other issues that concern the appointment of medical assessors in court which need looking into. One of the most pressing issues is his remuneration -who should pay for his fees and how much should he be paid? These questions will also influence the parties' views on whether an assessor should be appointed, or even whether parties should explore alternative dispute-resolution mechanisms. Moving forward, it may well be desirable to tap on the collective wisdom of judges, lawyers and doctors, and collate a set of best practices that can guide lawyers, judges and doctors through the complex web of medical litigation.
